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3. The Cox Model Meets the Need for National Standards Without
UDre8IOD8bly Limitinl the Ability or Incendve of Parties to Reach
Neaotiated Agreements.

The framework proposed in Cox's initial comments provides a model the Commission

can use to equalize bargaining power. The Cox model is based on the principles adopted by

Congress in the 1996 Act and is consistent with the statutory bias in favor of negotiations and

State determinations in arbitrations.~ It also addresses the concerns raised by parties who

object to national standards or who express concerns about the statutory price differentials

causing arbitrage.

Under that framework, arbitrations would be governed by a set of standards, but

negotiations would be subject only to the limits of Section 252(e). In an arbitration, the

compeDSltion for reciprocal transport and termination could range from bill and keep to

LRIC, and the prices for unbundled elements could range from TSLRIC, allocated to

individUal elements, to FDC (in exceptional cases). States would to use bill and keep as a

proxy for the costs of transport and termination and a specific model, such as BCM or the

HatflieldstllCliy, as a proxy for the costs of unbundled elements when approximate cost cannot

be easily··d..-mined. Bill and keep would be adopted as an interim compensation

mechanism I for transport and termination during negotiations and, if a state is unable to

det'erIJ1hW1lle •appropriate compensation during the statutory 270 day period, until the state

reaches ad/dciSion. Finally, all of a LEe's existing points of interconnection and all of its

ex!istliDglKOmical forms of interconnection would be deemed reasonable, as would any

~l. l1bis model is described in more detail in Cox's comments at 24-29. The
speo~II'" used to describe the pricing bouDdaries for transport and termination and
,..iODtained under Section 251(c) are defined in a glossary attaehed hereto as Exhibit 1.
TlUSiJ.bssary also was attaehed to Cox's initial comments.
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Furthermore, the LECs are in no position to claim that they have any expectation of

recovering their historic costs. Over the last several years many LECs have written down

their telephone assets. These write-downs occurred because the LECs claimed that they did

not expect to recover the full costs of deploying their networks in anticipation of competitive

netwOrks. lll They cannot now claim to have an expectation that historic costs will be

recovered, especially because investor expectations - the only expectations that matter -

should have been adjusted in light of the write-downs.

Moreover, ILECs already have recovered a substantial portion (if not all) of their

embedded costs. Even accepting the USTA claim that the adoption of TSLRlC would result

in under-recoyery of between $13 and $17 billion in embedded costs (an amount that is less

than the antieipatory writedowns ILECs already have taken), these figures would constitute

only a small fraction of the profits that LECs have earned. Over the past ten years, for

example, tI1e profits of the BOCs and GTE have exceeded $70 billion.~ In light of these

substantial and recurring returns, the LECs have no entitlement to additional returns on

embeclded costs in the future.

In addition, despite the incumbents' criticism of TSLRIC, there is no guarantee that

TSLRfC in ally particular case will yield a result less than FDC. The relative level of

TSLRtc aM FOe will depend on many factors, such as the relative costs of inputs.121

.1J./. lased on the SEC fIlings of the RBOCs and GTE, these writedowns exceed a
total of $23biUion.

1§.! This fiJUre is based on review of the SEC fIlings of the RBOCs and GTE.
Albselltl tleW'fitedowns noted above, total profits would have exceeded $93 billion.

11./ For instance, services that an incumbent provides that depend upon higbly­
~~ted assets may have relatively low fully distrimted costs. In addition, some inputs
used tid provide a service, such as labor, are more expensive today than they would have

(continued... )
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as shown above, many incumbent LECs already have informed shareholders that they do not

expect to recover all of their embedded costs by writing down the fmancial book value of

their telephony assets.!!! Consequently, FDC is the absolute ceiling of what a LEC could

reasonably expect to recover for unbundled elements or for Section 251(c) interconnection;

any greater cost recovery would constitute an unjustified windfall.

The incumbent LECs' claim to arbitrated prices for unbundled elements that exceed

FDC apparently is based on the presumption that incumbents must be made whole by their

competitors for the impact of competition. As a legal matter, this is simply untnle -

previous regulation is never a guarantee of future profits and the law does not protect a

competitor from the effects of lawful competition.!Y

The idea that incumbents should be entitled to recover the monopoly profits they will

lose as a result of competition is derived from the discredited efficient component pricing

Nle (the "ECPR").!l' Despite the Commission's tentative rejection of ECPR as a credible

pricing method, several incumbents spend considerable effort in an attempt to rehabilitate

III (...continued)
reasonabIlttess. S.B WrHwnn Gas UUt v. Baker, 188 F.2d 11, 15.

811 See sypra pqe 26. In addition, BellSouth suggests that embedded cost and
book cost .-e, in fact, the same. Comments of BellSouth at 56. To the extent that this is
true, the written-down values of telephony assets on the companys' f1IWlCial boQks would be
tbe correct ones to use to determine embedded cost, not the values on LECs' regulatory
books.

~l ~ Market St. lb., 324 U.S. at 566.

~l The ECPR holds that a monopolistshouldi be able to recover all of its expected
monopoly profits from its competitors if those competitors must obtain some elements of
their service from the monopolist. The Notice correctly rejects the ECPR as an unreasonable
pricing theory. Notice at , 148.


